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I N THE SUPREME COURT OF THE UNI TED STATES
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JASON PEPPER,
Petitioner : No. 09-6822
V.
UNI TED STATES
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Washi ngton, D.C.

Monday, December 6, 2010

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 11:05 a. m
APPEARANCES:

ALFREDO PARRI SH, ESQ., Des Moi nes, |owa; Tall ahassee,
Florida; on behalf of Petitioner.

ROY W MLEESE, 111, ESQ, Acting Deputy Solicitor
General, Departnment of Justice, Washington, D.C.; for
Respondent, in support of Petitioner.

ADAM G. CI ONGOLI, ESQ., Washington, D.C.; for anm cus

curiae, in support of the judgnment bel ow.
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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next this norning in Case 09-6822, Pepper V.
Uni ted States.

M. Parrish.

ORAL ARGUMENT OF ALFREDO PARRI SH

ON BEHALF OF THE PETI TI ONER

MR. PARRI SH: M. Chief Justice, and may it
pl ease the Court:

Havi ng successfully conpleted drug treatnment
in prison, and having come honme to succeed as a coll ege
student, val ued enpl oyee, and fam |y man, Jason Pepper
presents to this Court two questions; Whet her
post-sentencing rehabilitation is a perm ssible basis
for a downward variance fromthe sentencing guidelines
at resentencing, and whether the district court judge in
Pepper's resentenci ng was bound by the | aw of the case
doctrine in its 5K departure ruling absent new facts,
changes in the controlling law, or to avoid a manifest
i njustice.

Post - sentenci ng rehabilitation has
traditionally been a relevant factor for judges to
consider and is now a perm ssible ground for a

non- gui del i ne sentence. 3553(a) and 3661 are the
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authorities permtting post-sentencing rehabilitation as

a consideration for vari ance.

CHI EF JUSTI CE ROBERTS: Counsel, | think
you -- | think you have got a difficult job navigating
bet ween your two issues. It seenms on the first one, the

40 percent to 20 percent, you are saying: Look, you've
got to stick with what you did before; and when it gets
to the post-sentencing consideration, you are saying:
Well, we can -- all bets are off, we can start -- start
anew, we can | ook at things that have happened since.

Is there a way you reconcile that --
those -- that tension?

MR. PARRI SH: They are |ike apples and
oranges. The |aw of the case doctriﬁe is what you refer
to as a matter that is left in the district court. The
ot her issue of the -- whether or not the individual
qualifies for downward variance is a conpletely separate
I ssue. The law of the case remains with the district
court judge.

In the other issue that we have, it's
whet her or not he's entitled to a downward vari ance
based upon the book of renmedies. So they are not, in
fact, the sane issues. And there is no tension --

JUSTICE GINSBURG. If the |aw of the case --

if the lawin the case is left to the district court,

4
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then the district court can say, well, the |law of the
case, that's what that other judge said, but it was a
gquestion of what's a reasonable tinme, and I'm-- |
appraise it differently.

The -- the judgnent has been vacated, the
sentence has been vacated, so how does the | aw of the
case survive? | nean, is -- the judgnent is no
| onger - -

MR. PARRI SH: The | aw of the case survives
on a couple of basic principles. One, there has to be
new facts that the district court judge heard; there has
to be a change of controlling |aw; and there has to be a
reason to avoid a manifest justice.

If you go back to the 5K; one departure that
the first judge nade the decision on, that |aw -- that
was | aw of the case. That percentage foll owed
M . Pepper straight through the process. That's a
totally separate ruling fromany of the other factors in
this case that relate to his downward vari ance.

JUSTI CE GINSBURG: Can a district judge say,
| ater on in the process: | made a ruling earlier in the
case; | have since done a |lot of research, and | now
think that that ruling was wong?

MR. PARRI SH: Absolutely, they could do

that. The circunmstances would be, did they see new
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facts? Was there a change of controlling |aw? The
reason we do this is because we want to have confidence
in that decision to make sure litigants don't go judge
shoppi ng.

So that's part of the reason this |aw of the
case doctrine is in there. Even in Judge Posner's
Second Circuit decision we cite in our brief, you defer
to the first judge. But any tine a judge can
reconsi der, there is no problemw th that.

The |l aw of the case in the 5K departure,
when the first district judge heard substantial evidence
wth regard to the issue of cooperation, and that's what
he did. When the next judge heard it, she heard no new
facts, no change in controlling Iaw,\and absolutely
heard no evidence with regard to --

JUSTI CE SOTOVAYOR: Counsel --

CHI EF JUSTI CE ROBERTS: That's kind of a
fortuitous situation, then. You are sort of saying if
you end up with the same judge, she can reconsider her
own prior determnation. But if you, for whatever
reason, the death of the first judge, you're in a
di fferent judge; she's bound by what went before. That
doesn't seemright.

MR. PARRI SH: Well, that's an excellent

exanple -- bound by -- but have you had to |look at the

6
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| aw of the case and make a deci sion whether or not new
facts came in, there was a change in controlling |aw.
Ot herwi se, you are still stuck as |aw of the case with
that particular information. |If new facts cane in --

JUSTI CE SCALIA: Even with the original
j udge?

MR. PARRI SH: Even with the original judge.
Absol utely, Justice Scali a.

JUSTI CE SCALIA: Unless there are new facts
or some -- SOne new --

MR. PARRI SH: New facts, a change in
controlling law, or other factors. |It's a basic
concept, and that's why a |lot of cases are not floating
around about that. Plus the governnént - -

JUSTI CE SOTOVAYOR: Counsel, I'm-- I'ma
little confused.

MR. PARRI SH:  Sure.

JUSTI CE SOTOVAYOR: | thought that the
entire prem se of Booker was that judges should have
full discretion under 3553 to bal ance the factors that
are required by the statute to be bal anced and to cone
to what they believe is the appropriate sentence.

If we inpose, in a resentencing, in a remand
order that has vacated a prior sentence, a limtation on

t hat power, don't we in turn do exactly what you are
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arguing in your first half of your appeal, which is
unconstitutionally tie the hands of the judge? | think
that is what Justice -- the Chief Justice was getting to
in his first question.

MR. PARRI SH: Absolutely. That's why they
are apples and oranges. |If you go to the Booker
decision with regard to M. Pepper -- and M. Pepper's
decision is under the renedial remedy that we are asking
t hat you would inpose in that case -- M. Pepper's case
Is still on direct appeal.

As a matter of fact, if the restrictions
pl aced upon 3742 (g)(2), if they remain, M. Booker
woul d not have gotten the advantage of the renedi al
ruling in the case. Actually, he waé entitled to it as
part of the Sixth Amendnent.

JUSTI CE SOTOVAYOR: So why isn't a new
sentence just that: A new sentence? And the judge,
whoever the judge is, can do what they are supposed to
do, which is to look at all of the factors and wei gh
them as that judge believes is appropriate, assunm ng the
remand order is not a limted order.

MR. PARRI SH: They can | ook at all of the
facts, if there are new facts presented. The difference
is, in the law of the case, there were no new facts. In

this case, there were new facts to consi der, which woul d
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be part of the post-sentencing rehabilitation. 1In that
I ssue, the Eighth Circuit rule that prohibited this was
not even part of the 3742(g)(2) statute.

JUSTI CE SCALI A: Yes, but one -- one of the
new facts that -- that is before a judge on remand is
that part of the basis for his decision has been
elimnated. He -- he gave additional tinme because of a
certain factor, and the court of appeals says: Oh, no,
you can't | ook at that factor. And then he |ooks at the
whol e thing and says: Gee, without that factor this guy
is getting off scot-free.

You mean he cannot -- he cannot readjust his
ot her discretionary judgnents in light of the fact that

this additional factor doesn't exist? That seens

rather -- | don't -- counterintuitive, | guess.
MR. PARRI SH: Well -- well, Justice Scalia,
under the -- each that is presented to the court, if you

mx the |aw of the case doctrine with the 3742 problem
it creates a problemin analysis. That's why they have
to be analyzed separately.

A judge can | ook at new facts, even under
the remand statute, now that they are restricted to the
facts that were part of the first case. That's what
3742(g)(2) does. It makes the guidelines sentences

mandat ory on remand. That's the problemwith it.
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I f they become nmandatory on remand, the
problemis that nobody gets the advantage of the Booker
remedial ruling of it directly, and all sentences on
remand are mandatory. Even in the Booker decision, you
make it -- in which M. Pepper was a recipient of,
because his case was going on at the time -- he did not
ever get the benefit of the Booker decision; when it was
sent back, he never did. M. Booker, under 3742(g)(2),
never woul d have gotten that advantage.

And there were several other factors that
were comng into play where people would not get an
advant age of the Booker ruling.

JUSTI CE Gl NSBURG: What do you do with
3742(g) (2)? ‘

MR. PARRI SH: You excise it. You discussed
it in the Booker decision. And in the Booker decision,
you i ndi cated, Justice G nsburg, that you exercised two
of the other -- 3553(b), you also exercise -- excised
3742(e), which made the sentences on remand mandatory.

In this case, 3742(g)(2)(A) and (B) were
| eft open. And what happens then, the district court
judge has to conme back. Once they |ook at the decision,
t hey are bound within those original facts. They can't
go outside of those facts to decide sonething different

or to permt a variance.
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The Eighth Circuit didn't use that rule.
What we are suggesting is that you excise that rule.

You excise 3742(g)(2) and you excise (A) and (B) of that
section.

JUSTICE ALITO Wuld it be consistent with
Booker for Congress to pass a statute that says the
following: When a judge initially inmposes a sentence,
the judge nust specify all of the factors that the judge
thinks are relevant to that sentence, whether it's going
to be a sentence within the guidelines or a sentence
that is outside of the guidelines, and if there is then
a remand, the judge may i npose a sentence based on the
factors that were listed at the initial sentencing but
not based on any of the other factoré?

MR. PARRI SH: Justice Alito, Congress could
do that. Unfortunately, that's not what they did in
this case. But 3742, which canme down as part of the
PROTECT Act, in that case, Booker canme after that. So
consequently, 3742(g)(2) is problematic.

JUSTICE ALITO Isn't that exactly what
3742(g) (2) does?

MR. PARRI SH: It does not.

JUSTICE ALITO It says under 3553(c), the
sentencing judge is supposed to explain the factors that

justify the sentence that is inmposed. And that would --
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t hat means explain a sentence outside of the guidelines,
and al so explain why the judge chooses a particul ar
sentence within the guidelines range.

We have -- 3742(g)(2) says that when there
Is a remand, the judge may take into account all the
factors that were nentioned the first tinme, but not the
ot her factors.

MR. PARRI SH: Well, Justice Alito, let ne
give you an exanmple. MWhat if they didn't state the
reasons and you go up on the variance fromthe district
court decision saying you didn't get the stated reasons?
The appellate court then sends that decision back and
the judge is then bound by those facts. And if they
didn't find all the facts, suppose aéain t hey went up on
a presunption that the guidelines were, in fact,
reasonable. In that instance, you wouldn't get anything
for the judge to work from

And absolutely, they work from facts now
within the guidelines. You take the Stapleton case that
Is in the Eighth Crcuit that's cited in our brief.

They will increase the guidelines within the guidelines
on new facts, but you can't take those sane new facts
and then use themto assist your clients under 3553,

whi ch goes against all of the things --

JUSTICE GINSBURG. Is the sentencing -- is

12
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the sentencing commission -- it still has that guideline
t hat you can -- you can depart -- you can lower within
t he gui delines, but not beyond it?

MR. PARRI SH: Correct. You nean under the
post-sentencing rehabilitation?

JUSTI CE Gl NSBURG.  Yes.

MR. PARRI SH: They have it as a policy bar,
but the Ki nbrough decision really indicates that the
courts are not supposed to use that as only one factor.
You are supposed to |look at all the rest of the factors.
And as a matter of fact --

JUSTI CE GI NSBURG. But as far as the
sentencing comm ssion itself is concerned, its position
is still that post-conviction behaviér does not warrant
a bel ow-t he-gui deline sentence?

MR. PARRI SH: Correct. And it cones right
out of the Eighth Circuit, which was not based upon
enpirical data like a |lot of these other issues are
based on that they create as policy matters. But under
Ki mbr ough, you said policy matters are only one
consideration. You must, in fact, |look at all the other
factors.

You also said it in Reeder, too. You are
not bound by just one of the factors. The court has to

| ook at everything in order to be able to nmake a

13
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decision to be consistent with all the other decisions
that you have wwitten in this area.

JUSTI CE ALI TO. Suppose that M. Pepper had
an identical tw n, and suppose that M. Pepper and his
twin engaged in the sanme crimnal conduct. They are
charged with the sane offenses; they are tried together;
t hey are convicted of exactly the same of fenses; they
are sentenced on the sane day.

Bet ween sentencing and the time of the
appeal, they rehabilitate thenselves in exactly the sane
way. The twin sentence is affirnmed on appeal, and
Pepper's sentence is overturned and he gets a remand for
a new sentence.

Wiy is it justified for &r. Pepper to get
credit for post-sentencing rehabilitation, but his twin
does not?

MR. PARRISH: Well, in that instance, the
question is: Do guidelines accept the fact of sone
disparity? And there is what's called warranted
di sparity. M. Pepper did exactly everything that we
want a person convicted of a crinme to do. He exceeded
it. And in that instance, if his case cones back down,
It doesn't fall on any concept of unwarranted disparity.
There is a difference. There is a difference with every
I ndi vi dual --

14
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JUSTICE ALITO His twin did everything that
was expected of him too, but he doesn't get any credit
for the rehabilitation. He just gets good tine credit
for good conduct while he's incarcerated.

MR. PARRI SH: But our guidelines in our |aws
make situations where people who are uni que and who, in
fact, exceed, don't fall into a separate category of
bei ng unwarranted disparity.

The enphasis is on "unwarranted.” There is
sonme disparity, and if a person is unique and that
person does, in fact, under 3353 factors, neet all of
the things that require us to | ook at a person as an
i ndi vidual, that's what we want in our society. And
that's what your cases -- 3553, 3661\-- that's what they
I ndicate. You |look at the person as an individual.

And true enough, some disparity will be
there, but it's a warranted disparity. And it's
sonet hing that the court can | ook at, along with al
the --

CHI EF JUSTI CE ROBERTS: Well, it's -- it's
warranted that the one get the benefit and it's
unwarranted that the other does not. | nean, the
departure in the case of the one who gets
reconsideration is warranted, but that doesn't nmean that

the disparity is warranted.
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MR. PARRISH: Well, it would be on a
vari ance and, as you know, under the Gall deci sion,
Chi ef Justice Roberts, you can look at all of the other
factors. |In the departure theory, it's alittle
different. They are little bit narrower, given it's

nmore restrictive, and there are other factors that cone

i nto play.

Under the variance theory, you have to | ook
at the entire individual. So if that individual can
denonstrate that they have made inprovenments -- not just

gone to drug cl asses, but conpleted them successfully;
not just worked as an enpl oyee, but also excelled and
got on a managenent track; not just went to coll ege, but
got on the dean's |ist and made stra{ght A's -- those
are the factors that we want these individuals to have.

And that's why 3553(a) allows us that
| ati tude, and 3661, which is a |long history based upon
no limtation being placed upon the district court
judge, these are the things we want these people to
have --

JUSTI CE BREYER: |Is there a guideline that
says that there cannot be a departure for rehabilitation
after an initial sentencing that is set aside?

MR. PARRISH: It's not a guideline. There's

a policy out of the --

16
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JUSTI CE BREYER: No. So there is no
guideline. So as far as the answer to Justice
G nsbhurg -- what | thought her question was, that is --
the guidelines initially said that the conmm ssion has
the power to limt departures, but it doesn't do it,
except for race and gender --

MR. PARRI SH: And age, and factors like --
that's absolutely right.

JUSTI CE BREYER: -- and age. That's right.
So under the guidelines, a judge can depart for any
reason except those few forbidden things, which | think
are properly --

MR. PARRI SH: And that's the grammar,
variance. That's correct. \

JUSTI CE BREYER: And that's still the | aw.
That's still the | aw.

MR. PARRI SH: Correct. That's correct.

JUSTICE BREYER: So it's the circuits that
have made this thing up?

MR. PARRI SH: The Eighth Circuit created it
out of whole cloth following the Sins case. It was a
policy that was actually adopted by the guidelines in
t he year 2000. Prior to that, there were about 8
circuits that all owed post-sentencing rehabilitation.

Now even under the new anal ysis, there are about 6

17
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circuits --

JUSTI CE BREYER: Wel |, what would the source
of law be to make up such a thing? | nmean, what is the
source -- what law gives the right to the -- to a -- a

circuit, to make that up, would have to say it was an
unreasonabl e thing to do.

Now, | guess you could have an argunent
either way on that, but it doesn't strike nme off the bat
as unreasonabl e, where a person has rehabilitated
himsel f, to take that into account.

MR. PARRISH: | would agree with you.

JUSTI CE BREYER: And we woul d have the power
to say that.

MR. PARRI SH: Absolutely:

JUSTI CE SCALI A: What about 3742(g)(2)?
That's what we're arguing about.

MR. PARRISH. It is what we are arguing
about, not about the policy, because they didn't even
use that, Justice Scalia, in making their decision.

| would like to reserve ny tinme.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.

MR. PARRI SH: Thank you so nuch

CH EF JUSTI CE ROBERTS: M. MlLeese.

ORAL ARGUMENT BY ROY W MLEESE, 111

ON BEHALF OF THE RESPONDENT, | N SUPPORT OF THE

18
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

PETI TI ONER

MR. McLEESE: M. Chief Justice, and may it
pl ease the Court:

There is no valid basis to categorically bar
vari ances under the -- variances fromthe guidelines
based on post-sentencing rehabilitation. That is true
for four primary reasons.

First, it's undi sputed that post-sentencing
rehabilitation is logically irrelevant to statutory
sentencing factors in 3553(a), including the need for
deterrents and the need to protect the safety of the
conmmunity.

Second, the guidelines thensel ves authorize
consi deration of presentencing rehabflitation to a
limted extent, because it's perm ssible under the
gui delines to consider presentencing rehabilitation in
sel ecting a sentence with inside the guideline range.

VWhat the guidelines do prohibit, and there
is a provision in the guidelines that does prohibit
the -- a departure fromthe guidelines based on
post-sentencing rehabilitation. The guidelines prohibit
that, but the judgnment of the conm ssion about how much
wei ght that factor can be given after Booker in an
advi sory guideline reginme is advisory rather than

mandat ory.
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Third --

JUSTI CE BREYER: VWi ch guideline? What
gui deline prohibits that?

MR. McLEESE: 5K2.19.

And third, contrary to the suggestion of the
am cus, there is no general principle in our law that at
a resentencing, new informati on may not be consi dered.
To the contrary, the consistent assunption of the lawis
that at a resentencing, you take the defendant as you
find himas of the tinme of resentencing. That is clear
fromthis Court's decisions in Pierce and in Wasman. It
Is clear fromthe | arge body of cases fromthe | ower
courts cited in Petitioner's brief at pages 42 through
44. \

That's the way the guidelines operate, so
there is no general principle that you cannot consi der
new i nf ormati on.

Now, it's true, as Justice Alito's question
suggested earlier, that that can result in differences
of opportunity, where one defendant will have an
opportunity for a resentence and new information will be
considered as to that defendant; a simlarly situated
def endant will not get a resentencing.

But that opportunity is sonetines referred

to as "luck." First, can be good luck or bad |uck, and

20
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to take the exanple Justice Alito gave of two twins, if
you have an exanple of two defendants who are tw ns who
are each convicted of an offense -- let's say

burglary -- and they are given very | enient sentences,
and because the judge | ooks at their record at the tinme
and determ nes that they are synpathetic. They are
don't have a prior crimnal record.

One of them s conviction, you know, has no
claims of legal error relative to his conviction; he
gets no resentencing. The other gets a resentencing.
By the time of resentencing, it has beconme clear that
t hat defendant had previously comm tted several nurders,
and he's -- you know, nurdered -- has also commtted a
subsequent rmurder

There is no question that at that
resentencing, that information woul d be considered.
There is no question there would be a disparity, and it
woul d be true even if, let's say, those earlier nurders
had been commtted by both of the tw ns together.

JUSTICE ALITGO Well, isn't there a
di fference between evidence that -- evidence of conduct
that occurred prior to the initial sentencing, but
wasn't known at the tinme of the initial sentencing, and
evi dence of conduct that occurs between the initial

sentencing and the resentencing?
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MR. McLEESE: There could be, but again --
maybe going too far with the exanple of the two tw ns,
if the two twins, while they were serving -- let's say
t hey got |enient sentences, but not probation. Wile
they were serving in jail together, they nurdered a
correctional officer. |If one of the defendants does not
get a resentencing, if one of those tw ns does not,
there will be no opportunity for that to be taken into
account.

JUSTI CE SCALI A:  And what's your --

MR. MCLEESE: His brother gets a
resent encing --

JUSTICE ALITO  Maybe it's all or nothing.

JUSTI CE SCALIA: It is. \

JUSTICE ALITO  Maybe it works both ways,
that the defendant doesn't get the credit for good
conduct between sentencing and resentencing, but also
doesn't get punished at resentencing for unproven
conduct that occurs between the first sentence and the
next -- and the second sentence.

MR. McLEESE: That's a possible rule of |aw,
but nmy point was that's not the rule of |aw we've ever
had. That's not the -- and | should say, nor is it the
rule of law that is created by 3742(g)(2), because

3742(g)(2) is not a rule about consideration of new
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evidence. It's an anti-departure provision. It permts
consi deration of new evidence, and it permts these
kinds of -- if you -- disparities, whether warranted or
not, because it permts consideration of new evidence in
determ ni ng the guidelines' range, new evidence about

| oss anobunts or -- or whatever. It permts

consi deration of new evidence as it mght relate to
upward adjustnents or downward adjustnents, as it m ght
relate to crimnal history. What it forbids is new

vari ances or departures.

So 37422(g)(2) does not inplenent sonme
general policy with respect to new evidence, nor, should
| say, to the guidelines, because as | said, the
gui delines permt consideration of pdst-sentence
rehabilitation in setting a guideline range. They
reflect a judgnment not about the disparities always
trunpi ng ot her considerations, including accuracy in
sentenci ng, but only how nuch wei ght that those
di sparities --

JUSTI CE SCALIA: |Is that your fourth point?
| amall on pins and needles waiting for your fourth
poi nt .

MR. McLEESE: No. Apologies. The fourth
point is sinply that 3742(g)(2), if valid, would

forecl ose consideration of post-sentencing
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rehabilitation, but after Booker it is not valid, and --

JUSTI CE KENNEDY: I f Congress reenacted
3742(g)(2) tonmorrow, would it be valid?

MR. McLEESE: It would be invalid. It would
be invalid because it would be -- as applied in certain
circunmstances, it would unconstitutionally constrain the
authority of judges at resentencings and also be -- with
Booker .

JUSTI CE BREYER: \Why? Why? Because | ook,
the -- that is not this case. This case, they never had
a chance to consi der whet her Booker applies or not, so
this is, | think, a special case.

But think of 3742(g) in general. It's
pretty easy to read that section as épplied to instances
where a judge, the initial sentencing judge, has decided
on his own volition to apply the guidelines rather than
not to apply them

Now, in such a case, he sentences the
i ndi vidual. There's then an appeal, and the appeal he
I's reversed on. What in the Constitution says there has
to be a second chance to decide whether the guidelines
or sonething el se should apply? What in Apprendi says
that? What in any of these cases says that?

This is an Apprendi problem As you know,

|"ve dissented throughout; | think this is bad policy,
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but -- |'ve disagreed with everything, but forget that
fact, inmportant though it is.

(Laughter.)

JUSTI CE BREYER: But the -- the thing that's
worrying me about -- and | don't think -- | agree wth
you on policy, but what I'"m-- what |I'm having trouble
wthis: 1Is it better under the law to say yes, we can
interpret 3742(g) so it can be constitutional, and then
if in some cases it violates Apprendi, |let the Court say
that in this case it violates Apprendi.

But it just isn't clear to me, which is why
| left it alone the first time. |It's not clear. So --
So as to when it is, when it isn't constitutional.

You got ny whol e questioﬁ t here?

MR. McLEESE: | do.

JUSTI CE BREYER: And | woul d appreciate as
much answer as can give ne.

MR. McLEESE: Take an exanple that is in the
briefs. If at an original sentencing a judge determ nes
t he gui deline range and ends up calculating it to be
relatively low -- 57 to 73 nonths, which probably aren't
even exact numbers -- and determines that that's an
appropri ate sentence, and al though the defendant is
urging various factors as a basis for downward -- for

variance fromthe guidelines, the judge determ nes that
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there is no reason to vary because this is a sentence
t hat seenms reasonabl e.

So al though those reasons m ght well be
persuasive in sonme contexts, they aren't given the range
now. The governnent takes an appeal and argues to the
court of appeals: |In fact, the judge was wrong; the
gui deline range is nuch higher. And so on remand at the
resentencing, the judge makes sone factual
determ nations, not found by the jury or admtted by the
def endant, which increase the guideline range under the
new advice fromthe court of appeals to a guideline
range of 121 to 151 nonths.

JUSTI CE BREYER: You think that violates
Appr endi ? \

MR. McLEESE: Well, if the judge then says:
| would like to vary fromthe guidelines; | am | ocked
under the guidelines to a 121-nonth sentence, and |
have -- | didn't -- it's true | didn't vary before on

t hese grounds, but that's because the sentence didn't

author -- didn't warrant -- because of relative | ack of
severity, did not warrant a variance, | think that
the -- the logic of Apprendi and Booker woul d foreclose

constraining resentencings in that way.
JUSTICE ALITC |I'm --

MR. MCLEESE: And | think that's an answer.
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If I could just --

JUSTI CE ALITO  Yes.

MR. MCLEESE: | think that's an answer to
t he question that you asked earlier, which is, | think,
I f Congress enacted a statute which categorically said
t hat what ever happens at the original sentencing, the
judge has to |list any reason that the judge is relying
for a downward variance or departure, and then cabins
the judge on a remand, that in certain contexts that
woul d be inconsistent with this Court's |ine of cases
from Apprendi through Booker.

JUSTICE ALITG  Well, under 3553(c), the
court is supposed to explain the reasons for the
sentence, even if it is within the gdidelines; isn't
that right?

MR. MLEESE: Yes.

JUSTICE ALITO And so if the court is
deci di ng whet her the sentence should be 57 nonths or
63 nont hs, whatever the figures were that you gave. The
court thinks that sonme factor -- let's say age is
significant -- the court should say, | am sentencing the
def endant to 57 as opposed to 63 because of the
defendant's advanced age or young age or whatever it is.

Now on appeal, the -- the court of appeals

says the guidelines sentence was inproperly cal cul at ed,
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it should be -- the real range is 120 to 125 nont hs,
remand. Now if the court wants to grant a departure or
a variance based on age, the court has nmentioned age
previously as a relevant factor, and it can do that.
But if age was not -- if age was not relevant to the
determ nation of where within the guidelines this
sentence should be set, why is it -- why does the
Constitution require that age be a relevant factor, a
factor that's open to the judge on resentencing?

MR. McLEESE: Well --

JUSTICE ALITO. It's just the notice
provision. It's not -- it's not sonething that
substantively limts what the court can do.

MR. McLEESE: To clarify; a judge is
required to state in open court orally the reasons for a
sentence inside the guideline range, only if the range
is sufficiently large, and the witten statenent of
reasons does not require -- the reasons for selecting a
sentence within the guideline range are not required to
be in the witten statenents of reasons. The witten
statenment of reasons applies only to grounds outside the
-- the guidelines. And to -- froma practica
perspective it would be extrenely difficult to expect
sentencing judges to list every conditionally or

contingently relevant fact dependi ng on whatever
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sentence ultimately comes back on remand, that m ght be
relevant to a reason to depart froma range that the
judge is not contenplating at the tinme of the

sent enci ng.

Ut | should say also that if --the answer to
this question of better Congress could reenact
3742(9g)(2) after Booker, and it would be constitutional
or not constitutional as applied in certain settings is
not essential to our point, because the appeal
provi sions that were excised in Booker were not
determ ned by the Court, they were not excised because
the Court determ ned they would be independently
constitutional.

The renedi al conponent of t he Booker opinion
was focused on the question of, having found a
constitutional violation, what then do we do to renedy
it, and what the Court said was the way we will renedy
this is that we will make the guidelines advisory rather
t han mandatory.

JUSTI CE BREYER: The answer to this case is,
| don't think, too hard. You say it's at |east
guesti onabl e enough, 42(g) you could say, at |east
questi onabl e enough that it is the sanme box as the ones
t hat were excised.

MR . McLEESE: And - -
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JUSTI CE BREYER: And then there has not been
focus in the district court on what the district court
woul d want to do, assuming he is free to apply the
gui delines or not, on the remand deci sion that that
j udge has never made.

MR. McLEESE: Yes, and to el aborate on
that --

JUSTI CE BREYER: Is that right?

MR. McLEESE: Just -- just by its terns,
section 3742(g)(2) is inconsistent with the renedi al
rul e announced i n Booker, which was that the guidelines
woul d be advisory rather than --

JUSTI CE BREYER: They didn't say -- forget
t hat argunent. What | was about -- |

MR. McLEESE: But nore specifically --

JUSTI CE BREYER: | do have anot her point |
would like to get out, as long as | have this
opportunity. It seens to ne there is a considerable
confusi on, perhaps, only fromny point of view, but this
word "variance" -- | nmean why is it felt necessary to
use the word "variance"? If it is true, and it's not
totally true, but if it's true the judge -- you can
apply the guideline, apply it. Now, the guidelines
t hensel ves gives you the right to depart in every single

case but, for exanple, a handful of factors such as
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race, where you really shouldn't change the thing just
because of race. So what is the need for the variance?

Now, maybe this 5K9. whatever that is, maybe
there are a handful in which there is a need, and maybe
this is an exanple of it. But are there a |ot, many,
what -- can you just talk a little bit about it.

MR. McLEESE: It's two points with respect
to that. One of which is, this is a provision where
the -- the comm ssion has specifically said it is not
| awf ul to depart on this basis, though it is
perm ssi ble, again, to sentence within the range --

JUSTI CE BREYER: But it's just a policy
statenment. Does it enjoy the sanme status of |aw?

MR. McLEESE: Correct. Qes, they are
treated -- in the era when the guidelines were treated
as mandatory, they were treated as guidelines in return.
There are other guidelines provisions about departures
whi ch either foreclose other bases or which will say
t hey were not usually or ordinarily a basis for
departure.

JUSTI CE BREYER: Ch, | see.

MR. McLEESE: And, so, there still is
litigation in a post mandatory gui deline system about
whether it is a correct application of the guidelines to

on this basis.
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CHI EF JUSTI CE ROBERTS: Counsel, perhaps
before your tinme is up, you would like to address the
first question?

MR. McLEESE: Yes. Wth respect to the | aw
of the case issue, as it has been framed by the --
the -- the briefs by Petitioner on the nmerits in this
Court, it is an extrenely narrow i ssue; and that is,
taking as a given that the Eighth Crcuit had authority
to order de novo resentencing and, in fact, it did order
de novo resentencing was at that resentencing, the
district court -- the resentencing district court judge
bound by the earlier judge's discretionary determ nation
that the substantial assistance provided by defendant
Pepper justified a 40 percent reduct{on. And to ask
that question is to answer it in the sense that the
phrase "de novo" neans anew or afresh. And the point --

CHI EF JUSTI CE ROBERTS: But it has
nothing -- but what if the appeal had nothing to do with
the issue at all? I'mthinking in -- the analogy in a
civil context, so you have two totally unrelated issues.
I f you appeal issue B and that is what the fight is
about, and you reverse and send back, it would at | east
be unusual for judge to say, well, and by the way, |I'm
com ng out the other way on issue A

MR. M LEESE: And that is true in the civil
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setting. Courts have taken the view that sentencing is
di fferent because sentencing is a relatively discreet
proceedi ng where there are a nunber of interconnected
determ nations, a lot of them discretionary, based on
the judge's assessnent, a |ot of them conditionally

rel evant to each other --

CHI EF JUSTI CE ROBERTS: These are not
I nterconnected, are they?

MR. McLEESE: Well, the amount of
substantial assistance that is given in a particular
case can easily be connected to antecedent
determ nati ons, including what the guidelines |evel is.
Si nce judges often --

CHI EF JUSTI CE ROBERTS: No, my point is that
the level of assistance is not in any way connected to
t he post-sentenci ng conduct.

MR. McLEESE: These two issues are not
i nterrelated, but |'m explaining the reason for of the
doctrine in the sentencing setting. The greater
w | lingness of courts of appeals to order de novo
resentenci ng and say even though the particular issue on
court of appeal does not directly open up the other
| ssues that may have been determ ned at sentencing,
judges in the -- courts of appeals in the sentencing

context all agree they have authority to order de novo
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resentenci ng where they think it's appropriate. And
they tend to think it is nore appropriate in the
sentenci ng context than generally, because as | said --

CHI EF JUSTI CE ROBERTS: Well, but why -- why
does that matter when you are tal king about two totally
unrel ated i ssues?

MR. MLEESE: Because also --

CHI EF JUSTI CE ROBERTS: There is no reason
to suppose that the court of appeals thinks there ought
to be or any issue with respect to the question A when
t hey focus solely on question B.

MR. McLEESE: | agree. But again, when the
court of appeals orders de novo resentencing, that
doesn't open up only substanti al ass{stance. The point
I's, the judge is going to go through and as of the tine
of the resentencing, determ nations on the situation as
it existed at that tinme. So, it is possible and not at
all unusual that issues that were not up in the court of
appeals will come up on resentencing.

CHI EF JUSTI CE ROBERTS: So, you are worried
about the general rule, but you agree that none of these
arguments make any sense in this case?

MR. McLEESE: | -- | agree that it would
have been perm ssible for the court of appeals here to

choose not direct a de novo resentencing that would have
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been a permi ssible way to resolve the issue as well --

CHI EF JUSTI CE ROBERTS: That woul d not
interfere with the new judges or the judge's discretion
across the board?

MR. McLEESE: I -- 1 --

CHI EF JUSTI CE ROBERTS: | have never had to
sentence soneone, but it seens to nme, particularly when
you have a change in the judges, there is a very
personal investnment in what you do with the -- the
def endant, and to say that, well, another judge |ooked
at this factor, so your hands are tied in that respect
Is -- 1s a questionable result.

MR. McLEESE: | agree. And | should say
that the issues that we are discussiﬁg are interesting
ones, but they are not the |aw of the case issue that is
bei ng presented here. Because, in fact, the Eighth
Circuit did order de novo resentenci ng, the defendant
has never challenged the validity of their ordering
de novo resentencing, so the only issue is what does it
mean for the |aw of the case doctrine when de novo
resentencing is ordered?

And on that question, it is very clear. 1In
fact, not just the Eighth Circuit but every court of
appeals that we are aware of to resolve that question

has said that as the nanme suggests when the circuit
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chooses, for whatever reasons, to order de novo
resentencing, the -- the judge at resentencing is not
bound by earlier determ nations of the district court
judge. And --

CHI EF JUSTI CE ROBERTS: Is there reason to
suppose when they say de novo resentencing, they are
tal ki ng about the m stake that was nade with respect to
the issue B and not issue A?

MR. McLEESE: No, there is no reason to
suppose that. But what there is reason to suppose --

CHI EF JUSTI CE ROBERTS: Do they -- is it
their practice in sone cases to say we are sending this
back for de novo sentencing, but only with respect to
the issue that we addressed, or do tﬁey just normally
throw it out and say start over, w thout any supposition
that the district court would take a | ook again at
sonet hing that wasn't before the court of appeals at
all ?

MR. McLEESE: Different circuits approach
t hat somewhat differently, but all circuits have --
under stand that they have authority to make
i ndi vidualized case determ nations and they do. There
are cases where --

CHI EF JUSTI CE ROBERTS: Could they -- are

you aware of any case where the Eighth Circuit has said,
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we are sending this back for resentencing but only on
the issue that we addressed on appeal ?

MR. McLEESE: Yes. And the Eighth Circuit's
opi nions make clear that although they apply sort of a
default presunption that there will be de novo
resentencing, they make clear that they have authority
to order limted resentencings. And they do that where
in a particular case they think it is nmore efficient or
nore appropriate.

They explained in this case, by the way,
with the with respect to the suggestion you nade
earlier, M. Chief Justice, that part of the reason they
t hought de novo resentencing was appropriate here is
because they were reassigning the nafter to a different
judge, and therefore, | think for some of the reasons
t hat you were suggesting, they felt de novo review was
appropri ate.

But again, on the narrow | aw of the case
i ssue that is presented, there is no disagreenment anong
the courts of appeals, and as the name suggests, if
there is a de novo resentencing, the matter is de novo.

If I could for just a noment turn back to
t he post-sentence rehabilitation issue to make one | ast
point, which is going one | evel deeper into the Booker

remedy anal ysis again, even if there were sone -- excuse
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CH EF JUSTI CE ROBERTS: Fi ni sh your
sent ence.

MR. McLEESE: AlIl | was going to say was in
exci sing the appeal provisions that were excised in
Booker, the Court identified four reasons why those
shoul d be excised, and each one of them applies equally
or nore so with respect to the provision at issue here.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Ciongoli?

ORAL ARGUMENT OF ADAM G. CI ONGOLI,
AS AM CUS CURI AE, SUPPORTI NG JUDGVENT BELOW

MR, CIONGOLI: M. Chief Justice, and may it
pl ease the Court: \

Congress enacted 3742(g) for the purpose of
stopping district courts from evadi ng the mandate of the
court of appeals on remandi ng sentencing cases by
relying on grounds that they did not consider at the
original sentence.

JUSTI CE SOTOVAYOR: And as far as you are
concerned, Justice Alito's question about post --
post-sentencing crimnal conduct couldn't be considered
by a court, either? Because it wasn't a factor
mentioned in the original sentence, so you would apply

the rule equally?
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MR. CIONGOLI: | -- | would, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: Is there any logic to
that? | nmean, | know that when | was a district court

judge, routinely post sentencing crimnal conduct would
make nme wonder whether this person really was worthy of
a | ower sentence or not, or of whatever |argesse | may
have given himor her in original sentence. What makes
sense about that?

MR. CIONGOLI: Well, I think one thing that
woul d make sense of it is there's a different nmechani sm
There is an opportunity for that to be reflected in a --
in a separate crimnal prosecution and a -- and a
sentencing for that conduct. Wen .- when t he
sentenci ng gui delines were created and when 3742(g) was
passed, all of this was done against the backdrop of a
sense that the sentencing guidelines were to focus on
avoi di ng unwarranted disparities, but as the Court
observed in Booker, sentencing simlar -- simlar
sentences for simlar crinmes conducted in simlar ways.

JUSTI CE SOTOVAYOR: \When this provision was
passed, Congress was worried, | thought, about the
situations where district court judges has -- were on
appeal till -- you can't use this ground for departure,

and often the court, because they thought the original
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sentence they gave was fair, would then articul ate
anot her ground for departure that they hadn't earlier.
But wouldn't that all go out the w ndow with Booker? |
mean, the presunption that drove Congress was that the
gui delines were mandatory. Once Booker said they
weren't, why should we be |imting Congress -- a judge's
di scretion at an issue or post hoc to giving what they
believe is a reasonabl e sentence?

MR. CI ONGOLI: Justice Sotonmayor, | think
t he purpose of 3742(g) is to limt the ability of the
district court to evade the mandate on remand in
sentencing. And | think that purpose was valid before
Booker, and | think it's actually even nore inportant
after Booker. |If you are going, for\exanple, to have
meani ngf ul opportunities for the Governnent to appeal.
If a district court can inpose a sentence that the court
of appeals then finds substantively unreasonabl e, and on
remand the district court can then consi der grounds that
didn't exist at the time of the original sentencing,
and, in fact, couldn't have been considered by the court
of appeal s because the evidence didn't exist at the tine
the court of appeals reviewed it. And in this case it's
uni quely in the hands of the defendant to create, then
you are going to create essentially a procedural

merry-go-round where a district court will inpose a 24
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nont h sentence, the Government will appeal, the court of
appeals will think that is substantively unreasonabl e,
it will be remanded to the district court and they wll
say, well, in the interimthis person has rehabilitated
them sel f, they have gotten a job and they've gone to
school. The Governnent, and |I'm i nposing anot her 24
nonth sentence. These are not related to the facts of
the case, but this is a different hypothetical. The
Governnent will then appeal again and say this is
ridiculous. The underlying conduct is extrenely severe,
24 months is substantively unreasonable and they will

appeal to the court of appeals. The court of appeals

will say we agree it's substantively unreasonable and we
wll get a remand for resentencing. And the district
court will say, well, not only has he gone to school and

not only does he have a job, but he's gotten married and
he has been promoted and he has been naned enpl oy of the
year, so | aminposing a 24 nonth sentence again. And
at sonme point the Governnent is going to say, | give up,
because | coul d keep appealing, but what's the point, it
appears --

JUSTI CE KENNEDY: But there are two
expl anations for your hypothetical. ©One is there has
been a real change that affects the judge.

The other is where you began, | thought you
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were going, where the judge is evading the court of
appeals. Those are two different things. One may
happen, one may not.

MR. CIONGOLI: That's right,
Justice Kennedy, and | think that both purposes are
served by 3742(g). 3742(g) as both the Petitioner and
t he Governnent serves a constitutional purpose. Wat
both the Petitioner and the Governnment object to is the
way that it's drafted. 1It's not that Congress, they
say, couldn't pass this, but that they couldn't pass it
the way that it is passed because it namkes essentially
i1l egal references to the mandatory sentencing
gui delines. That is a product of the fact that this
statute was drafted before Booker and didn't have the
benefit of know ng how Booker was going to conme out.
What the Court | think needs to decide is post Booker
how it's going to deal with statutes |ike 3742(g), and
there are others, which stand for an entirely
constitutional and inportant purpose, but which
necessarily, because of the tinme they were drafted, have
references to or | anguage that assumes the existence of
a mandat ory gui deli nes schene.

JUSTI CE SOTOVAYOR: How many of those
statutes are |left that the Court hasn't |ooked at?

MR. CIONGOLI: Well, | can think of at | east
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three problens that would result fromthe Court saying
that any reference to a mandatory gui delines schene
Creates -- creates essentially a facial invalidity if
It's incapable of constitutional review

JUSTI CE SOTOVAYOR: \Which are the three?

MR, CIONGOLI: Well, first of all, 3553(a)
makes two references to 3742(g). So there's a question
as how you would apply those if you strike 3742(g). |
think that 3553(c), to the extent that it requires a
witten statenment in the context of a departure, starts
to raise questions. And as Justice Scalia points out in
his dissent in Booker itself, there is a real question
as to whether 3742(f) has any reason to exist after
Booker . \

JUSTI CE BREYER: But all those, what you
tend to do is take the parts that refer to the other
statute and say they don't do anything. And does that
ruin the provision its in, the answer | think normally
is no, it doesn't ruinit at all. It makes sense. But
this one is a tough one. | grant you that this one is a
tough one. And ny problem of course is | can think of a
constitutional way of applying this, but it's alittle
far-fetched and the far-fetched one makes ne think that
it's unconstitutional in the far-fetched nature of it

and | don't think it has a spillover. The far-fetched
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one was the one that was brought out. Not far-fetched,
but to say in those circunstances that it is
constitutional, where they are going to apply a new

gui deline and they don't have the evidence. As nuch as
| dissented in Apprendi, | think that one probably does
violate Apprendi. And | think | have to stick up for
that, don't I?

MR. CIONGOLI: Justice Breyer, if you are
referring to the solicitor general's hypothetical of a
case in which they m scal culate the guidelines and they
don't announce their reasons otherwi se, | actually think
there is a way to avoid the probl em dependi ng on whet her
the point arises before or after this case. If it
arises after this case, | think it mfll be very clear to
the district court's that they need to be careful and
t horough in articulating their reasons for reaching the
sentence, which particularly in a post Booker world, |
think, is a good thing.

JUSTI CE SOTOVAYOR: Would that -- | nean --
we right now are receiving hundreds of petitions saying
the court didn't sufficiently articulate its reasons.
We're going to change the practice of the district
court. | nmean, dramatically. You think that's a good
thing to do?

MR. CIONGOLI: | think having a district
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court articulate it's reasons is a good thing. They are
supposed to do that under Congressional statute now,
3553(c), they are supposed to do that in open court very
clearly and in certain circunstances they are supposed
to do it -- they are supposed to do it in witing.
JUSTI CE BREYER: They can check a box, they
can check a box and unless they are going to depart.
Now, the parts that's not necessarily to deal with
| ater, the part that's confusing ne is where this word
variance cones into. Because | think the word departure
woul d normal ly, normally cover the matter. And then
when it gets to the court of appeals, the court of
appeal s, whether they are inside the guideline or
out si de the guideline and have deparfed, reviews the
matter for, you know, inside it had departed or outside,
those situations. It says in Booker the standard is to
review for reasonabl eness. But where does this variance
busi ness conme in?
MR. CIONGOLI: | think in the context of
3742(g) that's one of the linguistic vestiges of the
gui delines, which is that up until Irizarry the Court
itself used the ternms variance and departure
I nt erchangeably because a variance didn't exist prior to
Booker. The Court obviously spoke to the question of

whet her or not it was going to equate a variance and a
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departure in the context of rule 32(h) in Irizarry. |
don't think actually that that distinction was essenti al
to the holding in Irizarry and | think could be limted
there. | think particularly where the court is trying
to avoid invalidating a duly enacted statute, sone
flexibility in ternms of interpreting departure in
3742(9)(2)(B) would be warranted and you woul d
essentially say that to the extended that a court is
varying or departing, that they would need to articul ate
t he reasons.

JUSTICE GINSBURG. It's true then that in
all of the briefings in Booker, 3742(g) was not
menti oned by anybody?

MR. CIONGOLI: That's cofrect, Justice
G nsburg.

JUSTICE GINSBURG. So it was a question of
the Court overlooking it. The Court didn't say anything
one way or the other about it because it wasn't
presented as one of the statutes that would have to be
overrul ed?

MR. Cl ONGOLI: Justice G nsburg, | think
t hat obviously the Court is dealing very clearly with
the constitutionality of it now And | think that
Congress had very good reasons for enacting it that

continue to be valid. It's capable of constitutional
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application, | think in the mne run of cases, and in
particular in this case. There is no Sixth Amendnent
all egation in this case.

JUSTI CE BREYER: The problem to be very
specific, is | think the followng: The first
sentencing, the judge applies the guideline. He says
t here was $300, 000 stolen fromthe bank, | look it up
over here and | get sentence X. On appeal the appellate
court says you shoul d have counted the securities as
noney taken. So it's 1,300,000. So go and apply
guideline Y. He goes back and |ooks at Y, it's a very
hi gh number, and thinks given certain circumstances
whi ch make this case unusual, | want to depart downward.

Now, | woul d have thoughf that the judge's
behavi or in that second instance woul d have viol ated
Apprendi, because that judge was either going to
sentence even w thout the departure on the basis of him
havi ng taken some securities worth a mllion dollars
whi ch was not a fact that went to the jury. There it
Is. O he has to throw aside the guideline.

But this statute says you can't throw aside
t he gui delines, and you can't depart for a reason that
wasn't previously given. So this statute is -- is
forcing himto sentence on the basis of a fact that was

not found by a jury. | think that's the argunent for
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saying it violates Apprendi. And | -- | don't see why
it doesn't.

MR. ClI ONGOLI: Justice Breyer, | -- 1| think
that in -- in certain applications of this statute there
will be problenms. | -- | think that's unavoidable and |

think it's an unavoi dabl e consequence of having been
drafted before Booker. The question is how the court is
going to address that. |Is the court going to read the
statute flexibly? Is -- is it going to interpret it in
a way that tries to avoid those circunstances, those
constitutional problems? O does it ultimately
determne that it is -- it is essentially not capabl e of
a saving construction.

| think it is capable of\a savi ng
construction; | think it is capable of a saving
construction in a couple of ways that avoid nost of the
probl ens that have been articulated by -- by both
Petitioner and governnment. The first, which actually
Petitioner points out in his reply brief, is in 3742(9)
itself, there is this | anguage about "except that," that
appears to limt the -- the ability of the district
court to actually follow the nandate of the court of
appeal s.

| don't think that that can be read to limt

t he mandate in the court of appeals, nor do | think that
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anyone is suggesting that 3742(g) changes the rule in

Harper v. Virginia Departnment of -- of Taxation, the
i dea that -- that district courts obviously would have
to give the benefit of intervening changes in -- in |aw

in judicial decisions; and so Booker which has been used
as an exanpl e, Booker on remand would |ikely have been
entitled to a -- a resentencing, a resentencing based on
factors that the district court judge could have
considered at the tinme of the original sentencing, but
now in |ight of Booker, basically a do-over. And for a
-- for a small section of cases, | think that would

wor K.

JUSTI CE SCALI A:  How? Wuld -- would you
expl ain as concisely as you can, mhy\you t hi nk that
(g9)(2) would be unconstitutional in -- in sone limted
category of cases, and how that can be avoi ded by what
you call a flexible interpretation?

MR. CIONGOLI: Justice Scalia | think I said
it would be problematic; | don't think I conceded that
it would be unconstitutional.

JUSTICE SCALIA: Al right.

MR. CIONGOLI: | think that -- | think that
there are -- there are sone circunstances where, by a
strict read of -- of (g)(2), the court would be required

to apply the guidelines, a guidelines range. And the
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exanple that -- that the Solicitor General's office gave
m ght be the best, which is where you have a
circunstance where the district court has inposed a
sentence within the guidelines range, has not given any
ot her reason for a variance, the sentence is at the

bottom of the range which may or nmay not indicate that

t hey thought that the -- that the sentence should be at
the | ow end; and then on a -- on a calculation there is
a determnation that the -- on appeal there is a

determ nation that the cal cul ati on was incorrect; and on
remand the district court says, I'm-- |I'mbound by this
new cal cul ation, and |I'm giving you a nmandatory
sent ence.

" m giving you -- I'nlbodnd by the
gui del i nes range because | didn't give any other
reasons. | didn't give any other reasons under -- under
(2) (A, and therefore |I can only give you a guidelines
sentence. And in those cases the guidelines would be
mandat ory. And under Booker | think there is -- there
I's a question as to whether a court can inpose a
mandat ory sentence in any case after Booker.

JUSTI CE SCALI A:  Well, but -- 1 nmean, why
woul dn't you read that sinply to have been overcone by
t he hol di ng of Booker, that you apply -- that every

judge has to apply 3553 factors and decide the ultimte
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sentence on the basis of those factors? | nean, isn't
t hat what Booker said, and why wouldn't you apply that

to -- to (2)(A) and (B) as well?

MR CIONGOLI: I -- 1 -- 1 certainly think
the Court could take that approach, and -- and in fact |
think to -- | think to -- | think it should. | think

that the Court should find a way to read or construe
3742(a) to be constitutional, because it serves an

i mportant and i ndependent policy choice that has been
i dentified by Congress.

JUSTI CE GI NSBURG: But doesn't it conflict
with 3553(a)(2), that is, the overriding provision that
a sentence should be sufficient but not greater than
necessary to deter crim nal conduct.\ And the judge is
| ooking at this defendant and says -- a crimnal -- to
deter crimnal conduct and protect public against future
crimes: "Well, this person has turned out to be a nodel
citizen, and we don't have to keep himin for a |onger
time to protect the public against future crinmes. So if
| were to apply 3742(g)(2), | would give hima sentence
that is unnecessary to protect the public against future
crimes.”

MR, CIONGOLI: Justice G nsburg, | think you
are pointing out that there is some tension which | have

admtted. | think that again, this statute was drafted
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at a tinme when there was a different set of assunptions,
and so there may -- there may be applications which
create sonme difficulty.

They create nore difficulty in terms of how
it is applied, but they are not the kinds of
difficulties that | think are insurnountable. And they
are certainly not the kinds of difficulties that support
what | think is -- is a proposed broad solution by both
the Petitioner and the government, that post Booker,
sentencing statutes which -- which inpose a mandatory
gui deline sentence really in any applications are
facially unconstitutional.

| -- | don't read Booker that way, | don't
think the Court intended it that may: Certainly the
remedi al hol ding in Booker doesn't indicate that. If it
did -- if that is in fact what the remedial holding in
Booker stands for, | think the -- the inplications are
nore far reaching than the Court -- the Court intended.
If there are no further questions?

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Parish, you have 2 m nutes remaining.

REBUTTAL ARGUMENT OF ALFREDO PARRI SH

ON BEHALF OF THE PETI TI ONER

MR. PARRI SH: Thank you. | would like to
first address the |l aw of the case issue. Initially I
52
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said it was apples and oranges, and it is. On two
separate occasions after the 5 K ruling had been nade by
District Court Judge Bennett, it was appealed twice to
the Eighth Circuit. After it was appealed twice to the
Eighth Circuit, they had an abuse of discretion standard
t hey could have used to resolve it. They did not
comment on it. They upheld it.

Then it was sent back down. After it had
cone up on an original wit to this Court, this Court
vacated the Eighth Circuit opinion, sent that opinion
back down. But the |law of the case, as you said, M.
Chi ef Justice Roberts, still remained with the district
court on the initial ruling. The initial ruling that
Judge Bennett nmde with regard to thé 5K departure was a
separate ruling.

Now the Eighth Circuit in its own analysis
of how you interpret its remand, we disagree with the
governnment. They said they -- you |look at the anal ysis
of the case to determ ne the remand. And in that
I nstance, we believe that the remand was the anal ysis of
the case that the 5K departure remains. No new facts
cane in, no new controlling law canme into place, and
there was no nmanifest in justice. She heard no new
facts on this case.

We believe the Court should reverse --
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vacate the Eighth Circuit Court of opinion case
regardi ng post-sentencing rehabilitation, remand with
direction fromthis Court consistent with an opinion
that requires the court to inpose a sentence that does
not exceed 24 nonths.

And, Justice G nsburg, we did nmention on
page 33 of our brief, the 3742(g)(2) as a footnote, when
the case first came up. But the Eighth Circuit, as you
all know, did not use that rule. They used an old rule
that was in effect fromthe Sins case to inpose the
sentence. It was not part of 3742(g)(2) or any other
st at ut e.

Thank you.

CHI EF JUSTI CE ROBERTS: fhank you, counsel.

M. Ciongoli, you have briefed and argued
this case as am cus curiae in support of the judgnment
bel ow at the invitation of the court and have ably
di scharged your responsibility.

The case is submtted.

(Wher eupon, at 12:04 p.m, the case in the

above-entitled matter was submtted.)
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